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By Messenger
Magalie Roman Salas, Secretary

Ezcsielr;lhcsc;::tluglsstxons Commission EX PARTE OR LATE F".ED
Washington, D.C. 20554

Re:  Notice of Ex Parte Presentation
CC Docket 96-45, Western Wireless Corporation
Petition for Designation as an Eligible Telecommunications
Carrier for the Pine Ridge Reservation in the State of South Dakota

Dear Ms. Salas:

On July 9, 2001, Benjamin H. Dickens, Jr. and Mary J. Sisak of this firm, together with
Dwight Flatt and Jim Jacobs of Golden West Telecommunications Cooperative, Inc. (“Golden
West”), met with Commissioner Kathleen Abernathy and Matthew Brill, her Common Carrier
Legal Advisor, to discuss the above-referenced proceeding.

We discussed the telecommunications services that Golden West provides to residents of
the Pine Ridge Reservation and the federal and state jurisdictional issues raised by this
proceeding, as reflected in the attached materials. In addition, we discussed Golden West’s
investments and upgrades to the exchanges serving the Pine Ridge Reservation, such as investing
$6,179,067 in digital switching, fiber optic cable, and other facility upgrades since 1995, as well
as Golden West’s plans to invest an additional $2,862,413 during 2001 and $550,000 in 2002 in
further upgrades. Lastly, we reviewed the following maps (copies of which are attached):

. A Bureau of Indian Affairs topographical map of the Pine Ridge Reservation;

. A set of maps prepared using the Global Positioning System which show the location of
households on the Pine Ridge Reservation and the presence of wire connections from

these households to the public switched network; and 2
Novo! fonies cend, et _él_VL Z_.-o
. A map showing the exchange boundaries of the Golden West&bftifiahies. e
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Magalie Roman Salas
July 10, 2001
Page 2

Pursuant to Section 1.1206(b)(1) of the Commission’s rules, 47 C.F.R. Section
1.1206(b)(1), an original plus one copy of this letter are being provided to you for inclusion in
the public record of the above-referenced proceeding.

Sincerely,
Benjam mz Dickens, Jr.

cc: Commissioner Kathleen Q. Abernathy (with attachments)
Matthew Brill (w/out maps)

Attachments



GOLDEN WEST TELECOMMUNICATIONS COOPERATIVE INC.

The FCC should deny Western Wireless” (WW) petition

A. WW’s service is not unique to the Pine Ridge Reservation.

B. WW’s pending ETC application at the South Dakota PUC includes the area served by
Fort Randall Telephone Company, which includes part of the Pine Ridge Reservation.

C. FCC dismissed the ETC petition of the Cheyenne River Sioux Tribal Telephone

Authority (CRST) for the study areas on the Cheyenne River Sioux Reservation because
the South Dakota PUC had already designated CRST as an ETC.

Golden West has demonstrated its commitment to providing service on the Reservation

A. There are approx. 4,164 households on the Golden West portion of the Reservation.

B. Approx. 95% of the occupied households have a wire capable of providing a
telephone connection to the structure (Approx. 3,956 households)

C. Approx. 73% of the households subscribe to service (Approx. 3,040 households)

D. Approx. 865 customers subscribe to Internet service (644 residential customers and
221 business customers)

3. The Pine Ridge Reservation is a significant portion of Golden West’s service area

A. Golden West serves a total of 16,207 access lines
B. Approx. 28% of its access lines are on the Reservation (approx. 4,538 lines)

C. Approx. 25% of the GW’s cooperative members are members of the Tribe (of 11,555
total members, approx. 2,889 are members of the Tribe)
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ATTORNEYS AT LAW

TELECOMMUNICATIONS MANAGEMENT CONSULTANTS

2120 L Street. N.W.. Suite 5320
Washington, D.C. 20037

June 29, 2001

Magalie Roman Salas, Secretary
Federal Communications Commission
445 12" St. S.W.

Washington, D.C. 20554

Re:

Dear Ms. Salas:

Telephone (202) 296-8890
Felecopier (202) 206-8803

RECEIVED

JUN 29 20 ey pARTE OR LATE FILED

FEUEAAL COMMUIIOATIONS COMMISRION
SPVICE OF VE SECRESN

Western Wircless Corporation Petition for Designation
as an Eligible Telecommunications Carrier and for
Related Waivers to Provide Universal Service to the
Crow Reservation in Montana, CC Doc. No. 96-45. DA

LRSI
99-1847

Western Wireless Corporation Petition for Designation
as an Eligible Telecommunications Carrier for the Pine
Ridge Reservation i South Dakota, CC Doc. No. Y-
45. DA 01-278

Petition of the State Independent Alliance and the
Independent Telecommumcations Group for
Declaratory Ruling that the Basic Universal Service
Offering Provided by Western Wireless in Kansas 18
Subject to Regulation as Local Exchange Scrvice, W
Docket No. (X)-239

1-x Parte Submission

On June 28, 2001, Mary Sisak and Benjamin Dickens, of Blooston. Mordkofsky. Dickens.
Duffy and Prendergast | representing Golden West Telephone Cooperative and David (osson
representing Gireat Plains Telecommunications, Project Telephone Company and Range Telephone
Coopcra{ivc. mel with Lisa Boehley, Andrea Kearney, Linda Kinney and Susan Steiman of the
Office of General Counsel to discuss the above proceedings.  The discussions covered the following

subjects:
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Magalic Roman Salas. Junc 29, 2001
Wesiern Wircless Applications on
Crow and Pinc Ridpe Resenvations

The Telephone Company representatives explained that to the extent tribal governments have
regulatory jurisdiction over a non-member telephone company under the first exception 10 the
general prohibition expressed by the Supreme Court in Monrana, such jurisdiction is not exclusive
and does not conflict with, nor preempt, the authority of a state Commission to act on applications
tfor Eligible Telecommunications Carrier (“ETC") designation. Preemption of state jurisdiction
under all modern Supreme Court jurisprudence only occurs where the state action would interfere
with a federal, Indian-specific program. Here there is no conflict because Congress determined that
in the normal course states would act on ETC requests.  Nor does state action interfere with a tribe's
right to govern itself because tribes have no authority tfrom Congress 10 act on FTC requests.

As an alternative to a finding that the state does not have authority as a matter of federal Ly,
the question of whether the Commission could find as a matter of state law that the state
commissions in Montana and South Dakota do not have jurisdiction to regulate telephone service
provided by non-Indians on the respective reservations was also discussed.  We expressed the view
that the Commission could in theory, reach such a legal conclusion, although it would be highly
unusual. We pointed out, however, that there is nothing in the record 1o suggest that the assertions
of jurisdiction by the two comnussions are invalid as a matter of state law.

It was also noted that in the Twelfthh Report and Order the Commission retused to disturb the
South Dakota PUC™s ETC designation of the Cheyenne River Sioux Tribal Telephone Authority.
Having accepted state junisdiction in South Dakeota to grant ETC designation to a tribally owned
carrier operating on its own reservation, a Conmission finding that the state has no authority to act
on an ETC application submitted by a non-tribal company tor another reservation would contlict with
1ts previous action.

The recent decisions of the Supreme Court in Atkinson Trading Co., e, vo Shirley and
Nevada v. Hicks were discussed.  In Arkinson the Court found that the Navajo Nation could not
impose an hotel occupancy tax on non-members on non-indian fee land. The Court noted that the
first exception to the general rule of Momana, which permits tribal regulation of non-members wio
enter into consensual relationships with the tribe. was not applicable because neither the hotel nor s
guests have entered such a relatonship.

We stated that a necessary implication of the Arkinson case is that whatever refationship
Western Wireless may have consented to with the tribal governments could not form a basis for
finding that the tribes have exclusive regulatory jurisdiction preempting state regulation of service
provided to non-tribal member customers, especially those hiving on fee lands.  In this regard we
also noted that because Western Wireless is a common carrier, it cannol refuse 10 provide service 1o
anyone in 1ts licensed service area, whether or not they are members of the tribe. and that this
nblig.a[inn does not depend upon designation of Ehgible Telecommunications Cirrier status., but i~
cunquiun of its common carrier license. [ Western Wireless is presently refusing to provide its
service to non-members, such retusal is inconsistent with its license obligations, Morcover such



Magabe Roman Sakis. e 29, 2004
Western Wircless Apphiciitions on
Crow ind Pine Ridge Resenvations

refusal to serve non-members does not bolster its argument that the state does not have jurisdiction.
because its obligation to serve the entire public exists whether or not it is an ETC,

We also discussed the recent decision of the U.S. Supreme Court in Nevada v. Hicks in
relation to the 1990 decision of the South Dakota Supreme Court in South Dakora v. Sported Horse
upon which Western Wireless relies. Both cases involved the authority of non-tribal law
enforcement officers to enter a reservation in regard to crimes or suspected crimes committed oft the
reservation. The South Dakota court had found the entry was unauthorized in that Southh Dakota bad
not complied with requirements of Public Law 280 to establish its jurisdiction on the reservation. In
Hicks, the Supreme Court tound that the tribal court had no authority to try state game wardens tor
trespass. The Court found that Congress has not removed states” inherent jurisdiction on
reservations with regard to off-reservation violations of state law. In the course of its decision. the
Court emphasized the very linited authortty ot tribal governments to regulate non-members,

Whether or not Hicky cftectively supersedes the rational in Spotred Torse, the South Dakota
Supremc Court itself in tts subsequent decision in Chevenne River Sioux Tribe v, Public Urilities
Commisxion, 19998D 60, (" CRST "} tound that the South Dakota Public Utilitics Commission
("SDPUC™) was fully within its rights to refuse to authorize US West (now Qwaest) to transier an
exchange located on the Standing Rock Reservation. It Sporred Horse meant that there was no state
authority over lelephone companies operating on reservations, the Court could not have reached The
decision it did in CRST.

The checkerboard nature of the land holdings on the Reservations was discussed. during
which the telephone company representatives expressed the view that it was not possible to have
senarate federal and state ETC designations tor the areas within the reservation boundarics
representing trust and fee lands, respectively, There was also discussion of the mcaning ol the term
“jaurisdiction™ in Section 214(e)(6) of the Act. and whether that term encompassed only
circumstances where a state commission’s jurisdiction was completely lacking over a carrier. The
tclephone representatives expressed the view that at a mintmum, a state conumission must have
authority to grant ETC designation, such as in Montana, but reiterated that while other aspects of
state regulatory authority could theoretically contlict with tribal regulation, that could not occur
these cases involving ETC designation, because tribal regulation cannot extend to ETC designation
under the Act. Where states have been preemipted. it as in cases such as Mescallero Apache where
the state sought 1o enforce game taws directly conflicting with tribal game Liws enacted as a part o
a tribal specific federal program to promote recreational hunting and lishing.

In order to prevent torum shopping, the Twelfilt Reporr and Order specifies that ETC
applications may not be filed with the Commission if a state application has previously been fited.
Western Wireless asserted in an ex parte that it had modified its pending South Dakota application (o
climinate Golden West and Great Plains from the requested service area. 1t was noted that Fort
Randall Telephone Company, which also scrves on the Pine Ridge Reservation. was still included m



Magalic Roman Salas, June 29, 2001
Western Wireless Applications on
Crow and Pinc Ridge Resenitions

the South Dakota application.  The Telephone Company representatives also expressed the view that
both the federal and state applications for ETC designation rested upon a showing of provision ol the
supported services described in the Commission's rules, that whatever additional features Western
Wireless might offer on the Pine Ridge Reservation that it did not ofter elsewhere in the stale. were
irrelevant to the question of duplicate applications.

Finally, we explained that state authority over the service for which Western Wireless seeks
ETC designation is not restricted by Section 332 of the Act, because the service mvolves a station
which does not “ordinarily™ move as that term is used in Section 3(28) of the Act with the result
that the service is not mobile. A sample of the Telular Phonecell unit was demonstrated.

At staft request, the representatives of Golden West agreed to provide for the recond
additional data concerning its provision of telephone service on the Pine Ridge Reservation.

It there are any questions in this matter, please contact one of the undersigned. Two copies
of this letter are provided for each proceeding referenced.

Sincerely yours

Benjamin H. Dickens Bavid Co¥on
Mary 1. Sisak Kraskin Lesse and Cosson
Blooston, Mordkotsky, Dickens, 202 296 8890

Duffy and Prendergast
202 659 0830

cc: Lisa Boehley
Andrea Kearmney
Linda Kinney
Susan Steiman
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Attachment A
DOCUMENT OFF-LINE
This page has been substituted for one of the following:

n oversize page or document (such as a map) which was too large to
be scagined into the ECFS system.

o Microfilm, microform, certain photographs or videotape.

o Other materials which, for one reason or another, could not be scanned
into the ECFS system.

The actual document, page(s) or materials may be reviewed by contacting an
Information Technician at the FCC Reference Information Center, at 445 12" Street,
SW, Washington, DC, Room CY-A257. Please note the applicable docket or
rulemaking number, document type and any other relevant information about the
document in order to ensure speedy retrieval by the Information Technician.
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